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Section I  Why does everyone need to think about estate planning?

A. Myths and misconceptions:

1.  Only “wealthy” people need to worry about estate planning.

2. Estate planning is just a matter of seeing who gets what.  

3. I don’t have a taxable estate, so I don’t need to worry about it.

4. My spouse/family will know what to do with the kids and my money,
or my kids will just split everything among themselves anyway.

B. Reality:

1. Estate planning is a means of controlling your personal and financial security, as well as the personal and financial security of your loved ones.
2. 
Who do you want making decisions about your family’s finances,                    guardianship and security, you or the government?   This sounds dramatic, but it is really what is at stake.  What kind of role do you want the courts to play in these matters?  
3. You may be “wealthier” than you realize when all the assets of your estate are calculated.  

4. The definition of a “taxable estate” is always changing.  

5. You will almost certainly cost your loved ones a lot of money if you don’t.  

Section II  What is estate planning?
A. It’s more than just having a will!  

B. There is no one-size-fits-all plan.  Every plan needs to be tailored to the goals of the planner.  

C. It’s even more than simply deciding what happens when you die.  

Section III  What exactly is at stake?
A. That whole death & taxes thing?  They aren’t kidding.  Both Springfield and Washington have a say in what happens when someone dies.  

1.   The state legislature passed an intestacy law.  Dying “intestate”

(i.e., without a will or trust) means that your property will be divided                  according to this law…like it or not.  
2. Without a will, a judge may appoint essentially anyone as the guardian                of your children.

3. Congress has implemented the Federal Estate Tax, the rate of which is  46% in 2006.  (See Appendix A)
a. There are also a slew of other federal and state “death taxes” including income tax, generation skipping taxes and potentially gift taxes.  

4.   Anyone who has ever participated in the distribution of an estate’s assets knows that it is a difficult, stressful, and oftentimes acrimonious process.  

Section IV  Simple Wills
A. A properly executed will gives direction to your loved ones and the world about exactly the manner you want your assets distributed.  

B. A will allows you to choose an executor who will represent your estate and owe a fiduciary duty to your beneficiaries to administer it properly.  

C. You may name a guardian for your children and establish a testamentary trust for them.  

1. Testamentary trusts may include provisions for the manner in which you want your children educated, the ages at which they will have access to their inheritance and other similar items.  

2. You may name successor guardians to account for the chance that your initial choice is unable or unwilling to serve, further contributing to your security that a court will not interpose its own will on the process.   

3. Naming a guardian is the best thing you can do for your children.  

D. In summary, everyone with children needs at least a will!  There’s a famous rejoinder in the law to the question, “What happens if I die without a will.”  The rejoinder is not suitable for family reading, but I’ll be happy to explain to interested parties after the seminar.  
Section V  Living Trusts
A. A living trust is a contractual understanding regarding the management of your property.  When drafted properly, they can be used to do a number of things, including:
1. Minimizing the need for, or in some cases avoiding entirely, the probate process that is necessary for a will.

2. Protect assets from creditors.

3. Provide necessary management for disabled family members to avoid  disqualification from state or federal health benefits.

4. Avoid federal and state taxation.

E. Important definitions helpful in understanding trusts.

1. Settlor/Grantor – Interchangeable terms used to describe the person creating the trust.

2. Trustee – The holder of legal title to trust property for the beneficiaries.  The trustee must abide by the directions given by the settlor and is a fiduciary.
F. Living Trust (aka “inter vivos trusts)

1. A trust in which a single person is the settlor, trustee and initial beneficiary.  Essentially it’s a trust created by you for your own benefit. 

2. This is a trendy and popular estate planning tool for several reasons
a. Avoids probate!

b. Eases transfer of property from multiple states

c. Greater privacy

3. For a complete list of the benefits of living trusts, see Appendix B.

Section VI  Do you need a living trust?
A. Do you have an estate which is taxable now or likely to be taxable in the future?  If so, there is no meaningful way to avoid taxes with only a will.  
B. How badly do you want to avoid the cost and delay of probate?

1. Probate is the process of the identifying and valuing assets, paying debts and distributing assets to the heirs.  Each part of this process is supervised by the probate court of the county in which the decedent resided.  
2. While much of this administrative work must be done by a successor trustee in a trust scenario, it is done without input or supervision by the court.  This means it is generally much faster and much cheaper.  

3. As you can see from Appendix B, an estate can expect to lose between 5 and 10% of its value due to probate costs, and the process can take anywhere from 8 months to 2 years to complete.  

C. How important is it that the distribution of your assets be kept private?

1. The probate process is completely open to the public.  Anyone can go to the courthouse and review the file of a probate estate.  

2. A living trust is much more likely to keep the details of your assets private.  

D. So what’s the catch?

1. Living trusts are more expensive to draft and prepare.  

a. But the difference in my  price between a single will and is negligible when computed against the savings.  If an estate loses only 5% of its value due to probate (the low-end estimate),  it’s an extreme bargain …especially accounting for inflation.  
2. Living trusts need to be “funded.”  This process involves changing legal title to the property that is to be put into the trust. 

3. May not be able to totally avoid probate.  You need to have a “pour-over will” as a safety net.  It may or may not need to be probated depending on the thoroughness of the funding process.  


E. What if I want to avoid the Federal Estate Tax?

1. The most common way is through a “Complex” estate plan.  See Appendix C.  

Section VII  “Ancillary Documents”
A. A full estate plan contains other essential elements.
B. Health Care Power of Attorney & a Living Will.

C. Power of Attorney for Property

D. Short term guardian forms

E. HIPAA release forms

Section VII Why should someone spend so much money on something that may be  of no use until they die?
A. As discussed above, it does involve an investment of time and money up- front, but considering the amount of time, expense and aggravation that is avoided by a complete estate plan, it has to be considered a bargain.  

B. There are certainly more expensive and elaborate estate plans which may or may not be beneficial depending on the size and composition of an estate.  
1. Be very wary of professionals bearing news that you “must” have a certain type of estate plan.  In some cases you might want a will and, in some cases, may only need a will.  

Section VIII  An old estate plan is often worse than none at all
A. An estate plan needs to be reviewed at least every two years.  Family situations, finances, and opinions change rapidly and plans need to be changed to keep up.  
B. Almost all lawyers will review an estate plan at no charge or for a nominal fee.  

Section IX  Do-it-yourself software and books
A. The internet is filled with DIY websites, and the bookstores flush with books to help people do their own estate planning documents.
B. What do you give up when you do it yourself?  A trained professional who is experienced and knowledgeable about the intricacies of planning in your state.  Moreover, your lawyer has spent years drafting to address small wrinkles in your plan which are not accounted for in the form books.  

C. This sounds self-serving, and it is, but why would you risk thousands of dollars (perhaps many thousands) just to save much less?  

D. Would you do your own dentistry, perform surgery on a family member after reading about it in a book?  This is a glib way to put it, but it begs an important question.  

Appendix A

Gift and Estate Tax Exclusion Limits and Rates
	Year of Death or Gift
	Gift Tax Exclusion
	Maximum Gift Tax Rate
	Estate Tax Exclusion
	Minimum Estate Tax Rate
	Maximum Estate Tax Rate

	2006
	$1,000,000
	46%
	$2,000,000
	46%
	46%

	2007
	$1,000,000
	45%
	$2,000,000
	45%
	45%

	2008
	$1,000,000
	45%
	$2,000,000
	45%
	45%

	2009
	$1,000,000
	45%
	$3,500,000
	45%
	45%

	2010
	$1,000,000
	35%
	Repealed
	N/A
	N/A

	2011
	$1,000,000
	55%
	$1,000,000
	41%
	55%*


*  Beginning in 2011 there is a 5% surcharge on all estates valued in excess of $10M.  
Appendix B
Pros and Cons of Wills vs. Trusts
Simple Will
Pros

· Low upfront cost

· Planning is done with signing

· Invites court participation 

· Ability to choose executor

· Can name guardian for children

· Waiver of surety saves money

Cons

· Public proceeding with no privacy

· Costs between 5-10% of gross estate ($1m estate could lose up to $100k)
· Delay between 8mos and 2 years

· No provision for disability, only operates upon death

· Subject to easy contest and other litigation

· Costly and unwieldy to update


Living Trusts

Pros

· Avoid costs and delay of probate
· Maintain greater privacy

· Easily and cheaply updated

· Can be used to maximize tax savings

· Limits exposure to spouse’s liability 

· Easy settlement of multi-state property

· Can operate to protect parties in event of disability

Cons
· Higher upfront costs

· Can be difficult to choose a successor trustee
· Funding process is an ongoing job

· Can’t completely guaranty probate avoidance and need pour-over will
Appendix C
Common Estate Plan Diagrams
C- 1 Classic Estate Plan with no tax planning
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*Optional

C-2 Classic “Complex” Estate Plan 
with tax planning (Joint Living Trust)
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C-3 Dual Joint Trusts to maximize unified tax credits
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Consolidated and divided into equal shares for children with structured withdrawal rights and possible GST planning.  





Husband’s Family Trust (funded with exemption amount)





Husband’s Marital Trust (funded with excess over exemption amount)





Joint Trust (H & W are sole trustees during their lifetimes)
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W still has all of the assets in her living trust, and is trustee and beneficiary of the marital and family trusts	





L’s Living Trust (L is trustee and beneficiary during her lifetime)





H’s Living Trust (H is trustee and beneficiary during his lifetime)	
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At H’s death








Consolidated for Children.  At W’s death, she should still have under the exemption amount in her probate estate, thereby insuring that both spouses maximize their exemptions and pass the largest possible estate to their children or other beneficiaries.  	
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